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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRA FIHR 1 GAJETUT HIdSeT

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110004, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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territory outside India of on excisable material used in the manufacture of the
goods which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. : :
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Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under

such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No.- EA-8 as
specified  under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the 010 and

Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees One Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal:-

F=drT scurge Ued s, 1944 & arr 35-d1/35-% & raetd:-
Under Section 35B/35E of CEA, 1944 an appeal lies to:-

(@) qaffeeor Hedind ¥ Eedd Fof Farer AT e, P
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ez soliE . 3. IR, &, G, 75 Fewr CIRCE u
The special bench of Customs, Excise & Service Tax Appellate™
Tribunal of West Block No:.2,-R:K. Puram, New Delhi-in all
matters relating to classification valuation and ‘
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To the West regional bench of Customs, Excise & Service Tax Appellate
Tribunal (CESTAT) at 0-20, New Mental Hospital Compound, Meghani Nagar,
Al?medabad: 380016, in case of appeals other than as mentioned in para-2(1)
above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.

1.000/- Rs.5000/-, Rs.10,000/- where amount of duty/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst. Registrar of branch of any nominate public sector
bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of

stay shall be accompanied by a fee of Rs. 500/-

Aty =@ e A BE HE AW F FHRAY @ § A TAD e ARy F FRr B
7 ST 3UG GO @ faar Smem @ifed gw azd & Eld g ol &1 forar udl ard
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In case of the order covers a number of order- in Original, fee for each O.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.
100/- for each.

e Qe ATAREH Qe FAT HARE Y IEHA-L @ Ienta MuiRa /&

SR B 3 AT el e AAEAT Ryofer ol & amaer F 4 v &
w4 U ET 6.0 U T SARIerd Yo fwe o ger AR |
One copy of application or O.1.O. as the case may be, and the order of the

adjournment authority shall beer a court fee stamp of Rs. 6.50 paise as
prescribed under scheduled-I item of the court fee Act, 1975 as amended.

g7 3R wFdiad ATl AT F ATy Bt i AT o e e faan
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Aftention in invited to the rules covering these and other related matter
contended in Customs, Excise & Service Tax Apperllate Tribunal (Procedure)

Rules, 1982. I
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ORDER-IN-APPEAL

This appeal arises out of the Hon’ble CESTAT's order
No.A/12957/2017 dated 12.10.2017 passed against Order-in-Appeal
No.AHM-EXCUS-002-APP-038  to 40-15-16 dated 15.12:2015 of

Commissioner (Appeals) Ahmedabad.

25 Brief facts of the case is that M/s M.V.Textile, 12,Vijay Estate, Naroda
Memco Road, Ahmedabad (hereinafter referred to as "“appellant”) were
engaged in the manufacture and clearance of Cotton Yarn falling under
chapter 52 of the Central Excise Tariff Act, 1985 (CETA) and registered with
Central Excise department. Search was conducted at the factory premises of
the appellant on 30.05.2003, wherein excess stock of 13050 Kgs of Cotton
Yarn valued at Rs.10,44,000/-was seized and certain records were
withdrawn. Search was also conducted at M/s Vasudev Spinners, Bhavna
Estate, Naroda Ahmedabad (hereinafter referred to as M/s Vasudev), wherein
excess stock of 4400 Kgs of Cotton Yarn valued at Rs.3,52,000/- was seized
and certain records including a diary written by
Shri Veljibhai, Prop. Of M/s Vasudev were withdrawn. Shri Veljibhai revealed
that he was getting yarn manufactured on job-work basis; that he used to
purchase cotton and send the same to the appellant where Blow Room is
installed and lap of yarn is being manufactured there; that his second son is

owner of the appellant.

2.1  Scrutiny of Diary seized was done on spot under Panchnama, wherein
Shri Veljibhai informed that the said diary contained the details of
manufacture and sales of cotton yarn right from procurement of cotton by
different units during 2001-02, including appellant; that all the firms were
owned by his family members and all the activities of all firms had been
carried out under his supervision. After statement of authorized persons of all
such firms recorded and further investigation, a show cause notice dated
27.11.2003 was issued to the appellant for [i] demanding duty of
Rs.19,11,664/- leviable on clandestinely cleared Cotton Yarn valued at
Rs,2,07,78,960/- under Section 11 A of Central Excise Act, 1944 with
interest; [ii] confiscation of Cotton Yarn weighing 13050 Kgs valued at
Rs.10,44,000/- seized at the factory of the appellant under Rule 25 of the
Central Excise Rules, 2002; and [iii] imposition of penalty under Section
11AC of CEA and Rule 173Q of erstwhile Central Excise Rules read with Rule
25 of CER. The show cause notice also proposes for penalty under Rule 209A
of erstwhile Central Excise Rules, 1944 and under Rule 260fCEJ§ to Shri
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Ketan Veljibhai Patel, Power of Attorney of the appellant and Shri Veljibhai P
Patel, Prop. Of M/s Vasudev for their active involvement of the goods

clandestinely removed.

2.2 Vide Order-in-Original No.26/ADC/2009/PRC dated 22.05.2009, the
case was finally decided by the Additional Commissioner of Central Excise,
Ahmedabad-II, by confirming [i] duty of Rs.19,11,664/- with interest ; [ii]
imposed penalty of Rs.19,11,664/- on the appellant; [iii] imposed penalty of
Rs.3,00,000/- each on Shri Ketan Veljibhai Patel and Shri Veljibhai P Patel;
and confiscated the seized cotton yarn and allowed to redeem of
Rs.2,65,000/-. The Commissioner (Appeals) vide Order-in-Appeal dated
15.12.2015 has set aside the OIO dated 22.05.2009 and dropped all the
proceedings initiated in the show cause notice. The Hon'ble CESTAT vide
order dated 12.10.2017, while considering the appeal filed by the
department against the said OIA in respect of appellant’s case, has set aside
the order of Commissioner (Appeal) and remanded back for re-considering

the evidences recorded by the investigating authority.

3 The appellant has, inter-alia, submitted in their appeal memorandum
that in the same case, searches were also conducted in the premises of other
units and seizure was also carried out on 30.05.2003; that show cause notice
dated 27.11.2003 were also issued unit viz M/s Ankit Textiles and
V.S.Spintex & Others; that vide OIO No.15-16/Commissioner/2006 dated
10.02.2006, the Commissioner has dropped the proceedings initiated in the
show cause notice; that the appeal filed by the department against the said
order rejected by the Hon’ble CESTAT vide order No.A/11799-11803/2014
dated 24.10.2014; that since the issued involved in the appellant’s case is
same , the said order of the Hon’ble Tribunal has now become final and they
requested to follow the same; that vide Panchnama dated 30.05.2009, the
department has seized the unaccounted goods, however there is nothing in
the said panchnama that the said goods were for clandestine removal from
the factory. The diary seized reflects figures and accounts of various parties
including appellant which iss not reliable. The statements recorded were
retracted vide affidavit dated 03.06.2003 and forwarded to _t;ljli‘i%r_jnyegggating

officers. The appellant relied on various case laws in their favour. N
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4, Personal hearing in the matter was held on 25.07.2018. Shri
P.P.Jadeja, Authorized Representative appeared for the same and reiterated

the grounds of appeal filed earlier and submitted further written submission.

oK I have carefully gone through the facts of the case, Hon’ble Tribunal’s
order and appellant’s earlier submissions in the appeal memorandum

submissions made after personal hearing.

6. At the outset, I observe that the appeal has again came up for decision
before me in view of Hon'ble CESTAT’s order No0.A/12957/2017 dated
12.10.2017 on appeal filed by the department against Order-in-Appeal
No.AHM-EXCUS-002-APP-038 to 40-15-16 dated 15.12.2015 passed by me.

The gist of Hon'ble Tribunal’s order under which the case was remanded is as

under:

oY It can be seen from the summarized grounds of appeal,
the entire case of the Revenue is regarding the evidences of
unrecorded manufacturing activity and clearance of the same
by the respondent is based on the diary which was recovered
from one Shri Veljibhai P Patel and a conclusion arrived from
such re-consideration of the figures mentioned in the diary. I
find that the first appellate authority in paragraph 6,7,8, and 9
has not correctly appreciated in the evidences emanating from
statements and the recovery of documents more specifically,
the figures in the diary maintained by Shri Veljibhai P Patel.

7 I observe that the instant case came out from an investigation carried
out by the DGCEI officers in the premises of the appellant and M/s Vasudev,
wherein it was found excess stock of 13050 Kgs of Cotton Yarn valued at
Rs.10,44,000/-. They further found that Shri Veljibhai, Prop. Of M/s
Vasudev was getting yarn manufactured on job-work basis and he used to

purchase cotton and send the same to the appellant as well as other unit viz.

M/s Ankit Textiles. The fact on records revealed that the show cause notice
dated 27.11.2003 issued by the in respect of M/s Ankit Textile was dropped
by the Commissioner of Central Excise vide OIO dated 10.02.2006, however

the case against the appellant was confirmed by the Additional' Carném‘issi'oner

vide order dated 22.05.20009. [ o NEE A
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8. The Hon’ble Tribunal while remanding the case, mainly contended that
the first appellate authority has not correctly appreciated in the evidences
emanating from statements and the recovery of documents more specifically,
the figures in the diary maintained by Shri Veljibhai P Patel. In this regard I
would like to quote the decision dated 11.01.2017 of Hon’ble Supreme Court,
in a land marked decision in the Interlocutory Application No. 3 and 4 of
2017 in Writ Petition (Civil) No.505 of 2015 in respect of Common Cause (A
registered Society) & Others V/s Union of India. In para 20 and 21 of the said

decision states that:

20. It is apparent from the aforesaid discussion that loose
sheets of papers are wholly irrelevant as evidence being not
admissible under Section 34 so as to constitute evidence with
respect to the transactions mentioned therein being of no
evidentiary value. The entire prosecution based upon such
entries which led to the investigation was quashed by this Court.

21. We are constrained to observe that the Court has to be on
guard while ordering investigation against any important
constitutional functionary, officers or any person in the absence
of some cogent legally cognizable material. When the material on
the basis of which investigation is sought is itself irrelevant to
constitute evidence and not admissible in evidence, we have
apprehension whether it would be safe to even initiate
investigation. In case we do so, the investigation can be ordered
as against any person whosoever high in integrity on the basis of
irrelevant or inadmissible entry falsely made, by any
unscrupulous person or business house that too not kept in
regular books of accounts but on random papers at any given
point of time. There has to be some relevant and admissible
evidence and some cogent reason, which is prima facie reliable
and that too, supported by some other circumstances pointing
out that the particular third person against whom the allegations
have been levelled was in fact involved in the matter or he has
done some act during that period, which may have co-relations
with the random entries. In case we do not insist for all these,
the process of law can be abused against all and sundry very
easily to achieve ulterior goals and then no democracy can
survive in case investigations are lightly set in motion against
important constitutional functionaries on the basis of fictitious
entries, in absence of cogent and admissible material on record,
lest liberty of an individual be compromised unnecessarily. We
find the materials which have been placed on record either in the
case of Birla or in the case of Sahara are not maintained in
regular course of business and thus lack in required- rehabfhty to
be made the foundation of a police mvestfgat/on
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9. [ further observe that consistent views have been taken by various
Hon’ble Tribunals, Hon’ble High Courts and the Hon’ble Appex Court that

clandestine removal must proved with positive evidence. Some of the

decisions are:

[i] Sakeen Alloys Pvt Ltd [2013 (296) ELT 292 -Tri Ahm]

Clandestine removal of excisable goods - Evidence - Records/pen-
drives recovered from business premises of third party, dealer M/s.
Sunrise Enterprises - Confessional statements of persons, retracted
subsequently, not sufficient proof of clandestine removal.

“From the above settled law, it is clear that in a clandestine
removal case, the facts of clandestine removal of excisable goods
cannot be established only on the basis of certain statements which
are retracted later but there has to be positive evidences like
purchase of excess raw materials, shortage/excess of raw
materials/finished goods found in the stock/factory premises of the
appellant, excess consumption of power like electricity, any seizure
of cash during the investigation when huge transactions are made

(4

inccash®......

This decision has been upheld by the Hon’ble Court of Gujarat [2014 (38)
ELT 655-Guj] and also affired by the Hon'ble Supreme Court [2015 (319)
ELT-AIR SC]

[ii] M/s Nabha Steel Ltd[ 2016 (344) E.L.T. 561 (Tri. - Chan.)]

"Demand - Clandestine clearance - Shortages and excess of raw
material and finished goods - Evidence - Entire case made out on
pasis of Kachcha slips found on premises showing cash
transactions and statement of some witnesses whose Cross-
examination denied in adjudication - Shortages and excess of
goods determined on basis of eye estimation and not on actual
weighment of goods - Cash transactions shown in Kachcha slips,
as per assessee, pertaining to trading of steel items, which fact
not verified by authorities - Duty of adjudicating authority to give
credence to evidence regarding consumption of electricity during
normal course of manufacture in case of alleged clandestine
clearance - Consumption of electricity for producing 1 MT of MS
Ingots is 900 to 1000 units as per assessee, whereas if allegation
of clandestine manufacture accepted, electricity consumption
works out to only 490 units per MT which is not possible -
Assessee’s unit not having production capacity to produce huge
amount of goods on which duty of * 19 crores has been confirmed

- Exculpatory statements of officials/employees of assessee’s unit~
not considered - Statements of 16 buyers out of 28 produced by 3
Revenue not reliable as said statements identically worded and/ ¢
typed - As cross-examination denied, said statements not
admissible evidence - Allegation of clandestine manufacture and
clearance not supported by any corroborative evidence - Demahd. -
not sustainable - Section 11A of Central Excise Act, 1944".
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[iii] M/s Ambica Organics [2016 (334) E.L.T. 97 (Tri. - Ahmd.)

Entire case of clandestine removal based on certain statements of
buyers and computer printout - Assessee, immediately after raid,
submitting affidavit that no printout taken from Computer but from
USB drive brought by computer expert accompanying officers
during raid - HELD : Evidentiary value of statements of buyers
already held weak by Commissioner (Appeals) as these were found
involuntary and similarly pre-drafted on a computer sheet, a fact
admitted in cross-examination by makers of said statements - As
regards computer printout and its admissibility as evidence,
investigating officer failed to comply with mandatory provisions
and conditions of Section 36B of Central Excise Act, 1944 - No
certificate as required under impugned provisions, taken from
person occupying responsible official position - Coupled with
assessee immediately disowning contents of these printouts, no
evidentiary value attributable to these printouts also - No other
corroborative evidence having been brought out, clandestine
manufacture or removal not established - Assessee’s clearances
being within SSI limit, demand, confiscation and penalty not
sustainable - Section 11A of Central Excise Act, 1944

This decision was affired by the Hon’ble High Court of Gujarat [2016 (334)
ELT A 67].

[iv] Commissioner of Central Excise, Rajkot V/s FOTON CERAMICS
[2011 (272) E.L.T. 388 (Tri. - Ahmd.)]

Confiscation and penalty - Excess stock - No statement or
documentary evidence to establish clandestine manufacture or
removal - Records being maintained - Mere non-accountal of day’s
production not sufficient to order confiscation of goods at it is not
necessary to enter production immediately, it can be recorded at
the end of the day - No allegation that records not being
maintained for quite long period - Order of lower Appellate

. Authority quashing the confiscation and penalty upheld - Rules 25
and 26 of Central Excise Rules, 2002

[v] CCE V/s Swati Polyster [2015 (321) E.L.T. 423 (Guj.)]

Demand - Clandestine production and removal - Department
failing to establish by any substantive evidence unaccounted
production and clandestine removal of goods - Demand based only
on assumptions and retracted statements also barred by limitation
- Findings of Tribunal in setting aside demand not perverse

This decision has been affired by the Hon’ble Supreme Court [2015 (321) ELT =
A217] JR o NG TN
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[vi] Biharji Mfg Pvt Ltd [2005 (186) ELT 587]

Demand - Clandestine removal of goods - Evidence - Tribunal, on
appreciation of facts held that Revenue has failed to adduce any
positive/tangible evidence of clandestine removal and that demand
of duty is based on assumptions and presumptions - Demand,
confiscation, penalty accordingly set aside - Findings of Tribunal
being pure findings of fact, no question of law is involved - No
ground for interference by High Court - Section 11A of Central
Excise Act, 1944

This decision has been maitained by the Hon’ble Supreme Court [2015 (323)
A 213].

[vii] Rajaasthan Foil Pvt Ltd [2005 (183) ELT 101 Tri Del]

Demand - Clandestine removal - Entries in private note books
seized from appellant’s premises not to be made the sole basis for
alleging clandestine removal - Corroborating evidence in the form
of receipt of goods by buyers without cover of invoice, names of

buyers etc. not produced - Demand not sustainable -

10. Itis a fact on record that except the diary and the statements ofShr|

evidence on record to substantiate the allegations in the show cause notice.

e s

hl-niowever, the statement of Shri Veljibhai has been retracted on 03.06.2003
by filing affidavit and forwarded to the investigating officers. There is no
corresponding investigation conducted at the end of the appellant factory to
unearth such clandestine manufacture and removal. The other aspect
involved in the instant appeal is that it is a well settled law that in cases
where there was allegation of clandestine production or manufacture and
removal, the onus was heavily cast on the department and it is the
responsibility of the department to prove the charges with concrete
evidences. It must be noted that the case of M/s Ankit Tetiles was already
decided in the favour of the party and it was expected that the original
authority will try to strengthen the case in the impugned Order-in—O'riginal,
however, I do not find any positive evidence except the case laws cited.
Therefore, the case has to be decided on the basis of materials on record as
well as well established judicial principals. In the instant case, there was not
a bit of evidences collected or recovered from the appellant. Further, on
perusal of show cause notice, I observe that the investigati(rjgﬁ_q_l_.lthority has
discussed only the figures mentioned in the diary and é‘tafg'?rﬁéﬁff{;?f Shri
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Shri Veljibahi in
on Yam ‘since 1999 an
1 and send it to M/s.
wlled and lap of Ya
Patel is the ow

During
Narayan Weigh Bridge,
(0 the invesiigation were seizcc
Central Excise and other records 0
During Panchnama, Shri Veljibhai P
Vasudev Spinners was asked to. brief about 1
firm Mfs. Vasudey Spinners. In reply to the same,
his firm has been engaged in the trading of Cott
menufactured on job-work; He usud to purchase Cottor
Guanesh Estate. Naroda wihirein Blow loom is ins
maitietured  there; his second son Shri Ketan Veljibhai
Vond Testile; thereafter, the laps of Cotton are being senl Lo M/s Shahil Spintex
Estate. Naroda and M/s. Ankit Textile, Bhavna Estate, Naroda where manufactusing of
Iner Yarn on Card Drawing Inter Machine takes place; M/s. Shahin Spintex is owned by
his eldest son Shri Subhashbhai V.Patel and the proprictor of M/e. Ankit Textles is his
brother Shri Mangalbhai I, Parcl; thereafier the Inter Yarn of M/s. Ankit is being sent (o
another unit of M/s. Ankit Textiles situated at 6, Satyam [state, Naroda where Cotion
Yarn is being manufactured on Ring Frames; the Inter varn manufactured ai M/s. Shahin

12 Vijay Estate, Naroda whost

Spintex i being sent Lo M/s. M.V. Textiles, Celler,
ikkybhai V.Patel and to Mifs. V.S. Spintex, the

Praprictor is Veljibhai’s third son Shri V

Pioprictor of which is his cousin brother Shr Ambalal T. Patel, for the manufacture of
Cotton Yan on Ring Frames; the Cotton Yarn, after being manufactured, is being cleared
from the respective factories. Shri Veljibhai further informed in the presence of Panchas
that from the beginning to the cnd the ownership of the Yamn remains with hini only.

The scrutiny of the diary seized at Sr. No.A/l was dor
panchname. On being shown the aforesaid diary seized at. Sr. Ng?lo%liric‘ﬁsl?i[b:}??‘iﬂ; iE:
presence of Panchas went through the contents thereof and informcd' that on pjagc Nos. 32
I_t; l)”j' there were details of manufacture and sales of Cotton Yarn by the diffcrem.l’li]:-
[L‘glﬁ_ft?;‘}__,’%c procurcment of Cotton during the year 2001 2002 and on the previous
pages there were dclaii;hotlga_qg _z_l_r_ld_'_ﬁnant_:e_; ihé'i:ifd&ﬁdibn details in ih: rI:u':le" Cs’
os. 32,34,36,38,40,42,44,46,48 50,52 and 54
ahil Spintex and M/s. Ankit Textiles

Garesh,” Vijay and Bhavna on page n
pertained/ represented to Mss. V.M. Textiles, M/s. Sh

respectively ¢ e i
“_Cfccz ; ;l]); :?i ]aarc ?L. name of their Industrial Estates; Under the name of Ganesh, ther¢
nufacture of Laps from Cotton and under the name of Vijey and j

there were i
vere details of Inter Yarn manufactured by M/s. Shahil and M/3 Ankit‘respeclivulv.
: TR N
\",

Bhavna
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inférmegnl being shown page no. 33 of the diary during the panchnama, Shr VE|jibi1‘21
of Inger \‘,l L _thUW the name Ankit there were details of Cotton Yarn Jnan?f.?.cgurf:d_ Ea:
Wi arn by M/s. Ankit Textiles, 6, Satyam Estate, below the name of Vasudey xphrf
?.,dC”“l5 of Cotton Yarn manufactured out of Inter Yamn by M/s. V.S.Spintex, o,
ﬂl__nbhaf Estarz, Naroda, He explained that Vasudev name is used for M/s. V.S:Spmlcx
5 .h"s fiem MJs, Shree Vasudev' Spinners was tarlier functioning {rom that premises. Or]
€Ing shown page nos. 35,3739,41,43 and 45, during the panchnama Shri Veljibhai
explained that these papes contained the similar details as at page no. 33 ( whic_h has been
¢Xpltined atove). On being shown the page nos. 47,49,51,53 and S5, Shri Veljbhai
txplained that on thcse pages besides M/s. Ankit and M/s. V.S.Spintex there were dei.a_lls
of Cotton Yarn manufactured out of Inter Yam by Mfs. M.V.Textiles, Celler, 12, Vijay

Estute, Narodz also under the name of Vijay (MV).

On being asked o explain the details mentioned at page No.33 as a sample d”{”%
panchnama Shri Veljibahi explained that below Ankit ihere were details of O.p:nm._.;
balance of Inter Yarn at M/s. Ankil Textiles, 6, Satyam Estate, Narodz, below that is their
reccipt of Inter Yarn from the units of Vijay Estate and Bhavna Estate, below that is the
closing stozk of-Inter Yarn for- April'0l, below.that is the total consumption of . cotton
Inter Yarn during the month, below that is the details of usable waste, below that is the
details of Jinished Cotton Yarn manufactured and cleared during the month ard at the
bowom is the dclails of wastage. He explained that on other pages Nos.
35,37,39,41,43,45,47,49,51,53 and 55 the details of M/s. M.V.Tex, Mfs. Anuit Tex. and
M/s. V.8.Spintex are written in the similar manner. He informed that the aforesaid details
were [or thz year 2001-2002. :

Thereafier, on being shown page nos. 56 10 79 of the diary during the panchnarna,
Shri Veljibhai informed that on page nos. 56,58,60,62,64,70,72,74,76 and 78, the details,
of Cotton Lap manufactured by M/s. V.M.Textiles, Ganesh Estate and the deteils of Inter
Yarn manufuctured by M/s. Shahil Textiles, Vijay Estate and M/s. Ankit Texti'es, Bhavna -
Estate respectively are written & on page Nos, 57,59,61,63,65,67,69,71,73,75,77 and 79 .
the details of Cotton Yarn manufactured from Inter Yan by M/s. Ankit Textiles, Satyam
Estate, M/s. V.5.Spintex, Bhaiji Estate and M/s. M.V.Textiles, Vijay Estate are written.
He explained that all the details written on page Nos.56 to 79 are for the year 2002-2003 .
He also explained during the panchnama that the Diafy Tias been written by him in his own
handwritirg and all the details mentioned therein are correct and in token of its conformity
signed-all the written pages of the diary. He further informed that the manufactured
Finished Cotton Yarn written on the aforesaid pages' and which are excisable has been
manufactured from the Cotton purchased by him and sold also by him and these facts are
fully correet. Thereafier, Shri Veljibhai was chown Annexure ‘B’ to the pancinama
prepared on the basis of the aforesaid diary and showing the details of Cotton Yarn
manufactured by M/s. Ankit Textiles, 6, Satyam Estate, M/s, M.V. Textiles, 12, Vijay
Estate and M/s. V.8.Spintex for M/s. Vasudev Spinners during the year 2001-02 and 2002-
D'3 and afier going through the same Shri Veljibhai found these to be fully correct and
signed thereon in token of its correctness in the presence of the Panchas. Shri Veijibhai
admitted during the panchnama that during the year 2001-02 and 2002-03, Le has got
manufactued a total of 348316 _Kgs.of Cotton_Yarn' from M/s. M.V.Textiles, a'total of
;’ﬁil jf?cli[g:ozf Y('.‘oﬂon Yarn from M./s: Ankit Textiles, Satyam Estate and a total of 629029
& arn from M/s. V.S.Spintex and have sold the same. He informed that since

Budget,2003, Grey fabrics being dutiable he has tak th a1 Exei ristration i
the name of M/s, Shree Vasudev Spinners. o the et Bxcis o
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4 that all the fipns mentiones 16 1

d, therefore, all the antivities of #ll

P'L‘ﬂchn;:]c “it0 informed during e panchnam
: mMa 72 owned by his family members an ik
uforesajg factories Rave 4 39 . under his supervision.
actorics have been taking place un F

A statement of Shri Veljibhai Purusollamdas P"'”!'r 'I':r,;_mcmr “r’,.iffr:,. :’/:«‘
Vasudey Spinners, Bhavna Eatate, Naroda vas recorded 30.05.2003 mect s I,’L'n"f,'.
the Central Excise Act,1944, whercin he interalia stated that he is e Ffmrh(l“l l; gias
Vasudey Spinners engaged in the p:m;urcmcl’ﬂ of Cotton and gf:rlm;i ,m’x I:l. / .
manufactured on job-work basis; he has been present throuphout dusing :i:c p::r:(,;:;.;'m:

roceedings at Lis office promises on 30.05.2003 and agreed 1o t’s: rf;!?-”'i-"-_ :
proceedings; panchnama has been based on the correet facts and be M;{ Af}j-'".j g
same; the diary seized at Sr.No.] of Anncxure ‘A" of pancifm.ma and 4:),.6//1,1 ?,: fim
during the panchrama has been written by him; the Annexure 15 of the iwtt(-'”":;‘;‘ L
has been preparcd on. the basis of the aforesaid diary during the panchnaim AI“/ 5
details of cxcisable Finished Cotion Yarn got manufasturcd by him ffi*f" ..Ia ’.'-r’ "/;
Textiles, 6, Satvam Estate, Naroda, M/s. M.V. Textiles, 12, Vua’;f l;ma}c, {-ztr;,r.fi ant ;;‘,_ :
V.8.8pintex, 6, Chaiji Eslate, Naroda during the year ZUUI-ZUI_M and ,zrmz-_z' )lefh "if'« [i:
power operated Ring Frame Machines s fully-correc and-in case l||t.',‘ lia l:jllj 1jr e
Central Excise duty is fixed on him, the same is acceptable to him and he would try : ;‘n:‘
up the same in 1ear future; he also agreed to the seizure of the documents during ne

panchnama.

A statement of Shri Kelan Veljibhai Patel, Power of Attorncy Holder of rvrix‘s. _"/',‘
V. Textiles, 2, Vijay Estate, Nazoda Memco Road, Ahmedabad was _rccordad 02.0).20"9;-
under Scction 14 of the Central Excise Act,1944 wherein he interalia stat-.'f:l that he has
bean given the power of attorey for M/s. M. V. Textiles by the Proprictor of the
company Shri Vicky Veljibahi Patel who is his brother and residing abroad;‘ he ensurcd 1o
submit the copy of Power of Attorney by the next day ( he submitted the Xerox copy of
the same on 03.09.2003); his aforcsaid company has been enpaged in the manufacturiug of

Cotton Yarn and is registered with the Central Excise; all the activities of his factory has

been taking place under his knowledge and he himself is a pharmacist; that day he was
shown the panchnama dated 30.05.2003 drawn at his factory and-the statement of Shri
Govindbliai Nayanlal Patel, Supervisor of his unit recorded under Section 14; after going
through and having understood the sane he signed thereon; the details mentioned in the
aforesaid nanchnama and statements are based on facts and are correct; thereafter he was
shown the copy of Panchnama dated 30.05.20C3 drawn at the office premises of his father
Shri Veljibhai Patel situated at Bhavna Estate, New Nar Narayan weigh Bridge, Near
Omkar Process, Naroda Memco read, Ahmedabad and the statement dated 30.15.2003 of
Shri Veljibhai Patel recorded under Section 14 of the Cenlral Excise Act,1944; efter going
through and having understood the same he signed thercon; the details mentioned in the
aforesaid parchnama and statements are based on facts; the raw material received in our
factory has teen Inter Sliver supplied by M/s. Vasudev Spinners ( Shri Veljibhai is thz
proprietor of the firm) and his factory manufactured Cotton Yam from the same; they
never manufactured yarn on the Cotton of any odher party; his company never purchased
raw material on their own; the ownership of the raw materials and the finished goods
remained with Shri Veljibahi i.c. M/s. Vasudev Spinners; his company has beer gelting
Rs.15. per Kg. as job-charge; his family is 2 joint famiiy and he has been residing witn Shri
Veljibhai; the Cotton Yamn weighing 13050 Kgs valued at Rs. 10,44,000/- seized during
the panchnama dated 30.05.2003 drawn al his factory was not acco nted for in their RG-1
register hence: lh.e.Y would clear the same afier oblaining Central Excise permission and on
P::)'(T:rtlltl :ii :é)}’;ﬁn:z f:do;v(? {;k;c '%B:;ydof Shri Veljibhai sgiz.ed at Sr. N‘o, ! of Anncxtire
signed the first and the last pages of the ravm at the office premises of Shri Veljibhai; he
; pages of the diary afier going through and having undersiood T
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the g
the :f:_?;;' on going through page no 32 of the duiry he has informed that the sure :ﬁlao\\'nm
at Gﬂnes(s of manuf?f;gu,;ng of Inter Yarn since the receipt of Cmfon Ly the unils snl:lalcd
manuf, 1 Estate, Vijay Estate and Bhavna Estate; on page 'No._~3 there were details of
simila c_!ult? of Couon Yarn from Inter Yam by M/s. Ankit Tcx._/\nd M/s. Vasudc_v-z
of I details are there on page nos. 32 to 7%; on the pages o left side there were d_cl:ul:.
e r}t‘nufac_lure of Inter and on the pagss on right side thare has been the Idc.lalls of
ufacturing of Cotton Yarn from Inter; thereafier he was shown Annexure ‘B’ of the
Palchnama datzd 30.05.2003 drawn at M/s, Shree Vasudev Spinncrs which has been
prepared on the hasis of the aforesaid diary and is as per the dztails shown in the diary; on

the pages of the diary has been the account details.

~ From the aforesad facts and evidences, it appears that M/s. Shrec Vasadev
Spinners, 3lavna Estate, Near New Nar Narayan Weigh-bridge, Near Omkar Process,
Naroda Mameco Road, Ahmedabad is a Proprietary fim of Shri Veljibhai Fatel who
purchases Cotton and getting the Cotton Laps manufactured by M/s. V.M. Textiles, Ganesh
Esidte, Nazoda, a unit owned by his sccond sor. Thereafter, he sent the Cotton Laps (0
M/s. Shahil Spintes, 12, Vijay Estare, Naroda ( owned by his eldest son Shri Srbhushbhai
V.Patel) and M/s. Ankit Textile, Bhavna Estate, Naroda (owned by his brother Shri
s Mangalbhai P. Pate]) where manufucturing of Inter Sliver takes _plucu. Therealier, he sent
the Inter Sliver to M/s. Ankit Textiles, 6, Satyam Estaie, Naroda (owned Ly his brother

Shri Mangalbhai P. Patel) or 10 M/s. M.V.Textiles, Celler, 12, Vijay Estae. Naroda

(owned by his son Shri Vicky V.Patel) or lo M/s. V.S.Spintx, 6, Bhaijibahi Estate,

Naroda ¢ cwned by his cousin brother Shri Ambalal T. Patel} and got the Cotton Yarn
manufactu-ed on job-work basis. Cotton Yam bci_ngr:_:ggi_sfnyl_c‘,ggglgxﬁcl_gd_cd from the

purview o1’ SSI exemption, all thése three units are registered. All these units have donz

job-works only on the Cotton supplied by Shri Veljibhai i.e. Mss. Shree Vasudey Spinners.
They have aot manufactured Cotton_Yam for_any other_party. or_for themselves. Shri’
T ods right from Cotton 1 the Cotton Yarn. He has.

Veljibliai has been the owner of the goods righ

therefore. maintained the diary to monitor the cntire movement of Cotton 1ill the

manufactuze of Cotton Yarn and in his diary maintained all the details like onening

balance. receipt of raw malerial, consumption thereof, manufacture of finished goods,
7y of the actual production

gencration of usable and actual waste. His diary is the summe
and clearance of the finished goods of all the factories discuss=d herein above and hence
also the details of Cotton Yarn manufactured by M/s. Ankit; M/s. V.S, and M/s. M.V. for

the period April'2001 to March'2003. These facts have been cenfirmed by him during the

pznchnama dated 30.05.2003 and in his statement dated 30.05.2003. The details of the

Coton Yara manufactured Ly M/ Ankit, M/s. V.S, and Mfs. M.V. for the period

April’2001 1o March’2003 has been compiled / summarized in Annexure’B’ to the

Panchnama dated 30.05.2003 drawn at Ms. Shrze Vasudev Spinners. The manufacturing
of these Cotton Yarn has been corroborated also from the statements of the Proprietors of
M/s. Ankit & M/s. V.S. and the Power of Attorney Holder of M/s. M.V.. Power of
Attorney Holder of M/s. M.V.. in his statement recorded on 02.09.03  was shown the
details of the diary and explained and Admitted the diary showirg the details of production
of Cotton Yarn by his unit. Shri Veljibhai has admitted during the panchnama that entire
production of Cotton Yarn shown in the diary has been manufzctured by him and.sald by
hint. Since as the diary showd the entire month-wise production and clearances of Cotton
Yam the aforesaid three units M/s. Ankit, M/s. V.S. and M/s. M.V., copies of RT-12/
E.R.1 retunns were asked for from thair Jurisdictional Central Excise Range Offices vide
his office letter F.No.DGCEIAZU/ 12(4) 24/2003 dated 15.09.2003. The copies of RT-
12/ ER-1 retwns in respect of M/s. M.V have been received for the period May'02 10
Mar'03 under letter F.No. AR-I1I/Misc-1/2002-03 dated 16.09.03 of Superintendent ol
Central ixcise AR-I1I, Division-1I, Commissionerate- Ahmedabad-1I as they had obtaincd

C.Ex reyistration on 29.05.2002.

11. From the above, it is very clear that the investigating authority has not
adopted any fruitful method to unearth clandestine removal said to be
carried by the appellant except discussing certain entries in the diary
recovered from Shri Veljibhai and confessional statement thereof of him and
other persons viz. Ketal Veljibhai, son of Veljibhai and statements of
Supervisor of the appellant. Not single evidence from buyers end by
recording their statements, no details of raw materials purchased have been
discussed which can prove that the appellant had manufactured such huge

quantity of production so as to remove illicitly. Further, the authofity -had-_
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failed to grab a single transporter who involved in the illicit removal either at
any stage even in the statement of Shri Veljibhai and others. The whole
details of clandestine removal were based mainly on the basis of diary
recovered from Shri Veljibhai and his statement. The entries in the diary of
Shri Veljibhai and statement given by him (which was retracted later on)
could not be relied upon as per settled law as discussed above. Since the
details mentioned in the diary maintained by Shri Veljibhai is not reliable as
per law and the statement given by him was also retracted, comparing
figures mentioned in the diary with his statement and other documents

withdrawn compose no merit to prove the clandestine removal.

125 Further, it is to mention here that in the same case of search and

seizure carried out on 30.05.2003, show cause notice dated 27.11.2003 was

also issued to M/s Ankit Textiles and demand of duty and seizure of excess

quantity of goods found during search were dropped while adjudication by
the Commissioner of Central Excise, Ahmedabad-II and the appeal filed by

the department has failed before the Hon'ble Tribunal, Ahmedabad

11. In view of above discussion and applying ratio of various decision of
Tribunal, High Court and Apek Court, the demand raised amounting to
Rs.19,11,664/- with interest is without any foundation and required to be set
aside. Accordingly, I do so. Since the demand in question is not sustainable,

the question of imposition penalty does not arise.

12. As regards seizure of excess finished goods 13050 Kgs valued at
Rs.10,44,000/- found in the premises of the appellant, I observe that the
entire seizure is based on Panchnama dated 30.05.2003. It is contended by
the appellant that the Panchnama by itself does not prove clandestine
manufacture or removal of goods in any manner and it only shows seizure of
excess goods as compared to stock accounted in REG-1. It is a fact on
records that no corroborative evidence brought out by the investigating
authority that the said goods were meant for clandestine removal. Further,
settled law stipulates that "mere non-entry of the productions in the RG-1
will not bring in the liability to confiscation under provision of the Central
Excise Rules if there is no corresponding material of clandestine clearance
also available. Unaccounted production goes in tandem with clandestine
removal and evidence of both has to be present in a given case to avoid the

i

charge to be determined on an assumptfon/presumptiqn‘.’_""'_‘Ih'-‘_,..t__'ﬁé_x

J g % \‘-, ' -_.'. \
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circumstances, I do not find any merit in confiscation and seizure of excess
quantity found in the premises of the appellant. Therefore, I set aside the

seizure of the said goods.

13. In view of above discussion, I set aside the Order-in-Original

No.26/ADC/2009/PRC dated 22.05.2009 and allow the appeal filed by the

appellant.
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By R.P.A.D.

To
M/s M.V.Textile,
12,Vijay Estate, Naroda Memco Road,

Ahmedabad
Copy to:
1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T, Ahmedabad (North).
4. The A.C/D.C., C.G.S.T Division: Il, Ahmedabad (North).
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